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An applıcatıon of the artıcle 54 (c) of the Code of Internatıonal Prıvate and Cıvıl Procedure No: 5718 (MÖHUK): “Publıc polıcy concern”

Does a recognition and enforcement of a foreign judgment that is not containing any ground for the decision concluded violate public policy provision of article 54 (c) of the Code 5718?
In respect of application of the article 54 (c) of the Code of International Private and Civil Procedure No: 5718 (MÖHUK) which provides a ‘public policy compliance’ requirement for a foreign judgment in order to be recognized and enforced, there have been two different approaches of different circuits of the Court of Appeals.  One of these approaches was the rejection of an inquiry for recognition and enforcement of a foreign judgment, if the said judgment did not contain grounds for the decision reached, based on the argument that such judgment without grounds would be violating the Turkish public policy as per the article of 54 (c) of the Code 5718. Whereas according to the second approach, which was contrary to the first one, any foreign judgment that bears all the features which are required by the relevant articles of the Code 5718 shall be recognized and enforced whether or not it contains grounds. According to the later approach lack of a ground in a foreign judgment could not considered to be a violation of public policy compliance requirement of the article 54 (c).
This conflict between the decisions of these two circuits of the Court of Appeals was resolved by the decision (no: 2012/1) of the General Assembly of the Court of Cassation on 10.02.2012 in a case numbered 2010/1. Here below a summary of the foregoing decision:
Case No: 2010/1 
Decision No: 2012/1 
Date: 10.02.2012
· Enforceability
· Justified Decision
Related Code/Article
Code of Civil Procedure No: 6100/297 (HMK) 
Code of International Private and Civil Procedure No: 5718/50, 54 (MÖHUK)
An application for demanding a solution to resolve contradiction between the decisions of the Court of Appeals for the 2nd Circuit and the decisions of the Court of Appeals for the 13th Circuit in regard to whether or not the foreign judgment without given grounds is a violation of the public policy and in that context if this non-existence of the grounds is an obstruct for the enforcement of a foreign judgment, was made to the General Assembly of the Court of Cassation on the date 24.11.2009.
The Summary of the Opinions Expressed in the Decisions in Contradiction
The Court of Appeals for the 2nd Circuit’s Decision (Date 30/06/1999 and Case No: 1999/5858 Decision No: 1999/7609)
The Court ruled that a temporary divorce decision by a foreign court without given grounds for the establishment of the decision violates the public policy. 
The Court of Appeals for the 2nd Circuit’s Decision (Date 08/06/2006 and Case No: 2006/2612 Decision No: 2006/9147)
In this decision the Court stated that determination of contradiction to the public policy is limited to i) violation of constitutional fundamental rights and freedoms, ii) general principles of the international law, iii) right of defense and right to a fair trial, iv) public morality and indefeasible basic principles of Turkish law system criteria; and for the recognition and enforcement i) accuracy of the decision, ii) procedural provisions these applied, iii) legal and pecuniary findings are not to be taken into account. On these grounds the Court indicated that a foreign court decision with no justifications contained shall not be considered as the violation of the public policy.
The Court of Appeals for the 13th Circuit’s Decision (Date 05/12/2001 and Case No: 2001/907 Decision No: 2001/11406) and Decision (Date 02/10/2003 and Case No: 2003/6226 Decision No: 2003/11095)
 In both decisions the Court held that any foreign court decisions not containing the basis on which the decision was built will be contrary to the public policy. Thus, a decision as such cannot be recognized and enforced. 
Although, there is no decision by the Joint Civil Chambers of the Court of Appeal implicitly relevant to the invalidity of a foreign court decision in recognition and enforcement of it; the Chamber decided in the cases dated 21/06/2000 with the Case No: 2000/2-1051 and the Decision No: 2000/1068 and dated 05/27/2009 with the Case No: 09/19-102 and Decision No: 2009/208 that for the application of Law No: 2675 as well as the Law No: 5718 the content of the foreign court’s decision was found to be in compliance with the verification and evaluation and that consideration from the aspect of public policy criteria is sufficient for evaluation.  
This being the case and no decision exist that adopted by the Joint Civil Chambers of the Court of Appeal directly relevant to the invalidity of a decision of a foreign court for the recognition and enforcement, the decisions of the Court of Appeals for the 2nd Circuit and the decision of Court of Appeals for the 13th Circuit were explicitly were in conflict. 

Grounds for the Unification of the Decisions in Contradiction: 
Legal Framework Relevant to the Matter
The following provisions are relevant to the matter;
1- Provisions of the Constitution Act of Turkish Republic: Article 141
2- Code of Civil Procedure No: 6100: Article 297 (HMK) 
3- Abolished Code of Civil Procedure No: 1086: Article 388 (HUMK) 
4- Code of International Private and Civil Procedure No: 5718: Articles 50, 52, 53, 54, 55, 56, 57 (MÖHUK)
5- Abolished Code of International Private and Civil Procedure No: 2675 Articles 34, 36, 37, 38, 39, 40, 41 (MÖHUK)
Matter Related Phrases and Concepts
1- Enforcement: 

a) Concept

In order to give effect to the final foreign judgment in Turkey, the holder of a foreign judgment, decree or order shall obtain a decision to this effect from a competent court in Turkey. Examination of the conditions for enforcing a judgment of a foreign court and the determination of whether or not to enforce will be rendered in such decision. A decision by a foreign court shall need to be rendered to settle a dispute arising out of relations governed by private law (HMK Art. 50). Determination of whether or not the decision at hand is a civil case will be made by taking into consideration the provisions of the laws of the country at courts of which the decision rendered. Furthermore, a foreign judgment will be enforced if the judgment is final between the parties. In such law suit determining the legal interest condition is the first issue to look into by the court. The following conditions shall be met in order to enforce a foreign judgment (HMK art. 54): 

b) Conditions
The presence of an agreement, which rests on the principle of reciprocity, between the Turkish Republic and the country where the judgment has been rendered, or a provision of law or an application de facto enabling the execution in that state of judgments rendered by the Turkish courts. 

This condition is not attached to the nationality of the holder of the foreign judgment but is attached to the court that rendered the judgment. In the absence of this condition of reciprocity, the court will not be examining the existence of other conditions for enforcement.

Another one of the condition for enforcement of a foreign judgment provided by the said Article is that the judgment shall have been rendered on a subject, which does not come under the exclusive jurisdiction of the Turkish courts or, in condition of being contested by the defendant, the judgment must not have been given by a state court which has accepted himself competent even if there is no connection can be established between the court and the subject or the parties of the lawsuit.

As long as the reciprocity is concerned, other than the contractual reciprocity, reciprocity by de jure or by de facto will satisfy the condition. The court in Turkey will consider reciprocity condition satisfied even if there is no treaty between the two countries for reciprocity, relying on the fact that the court of that other country applies the reciprocity by means of de jure or de facto. 

Further to the above conditions, the same Article requires these following conditions also be fulfilled: (1)-(i) the person against whom enforcement is requested was not duly summoned to the court that has given the judgment, or (ii) was not represented before that court, or (iii) the court decree was not pronounced in his/her absence or by a default judgment in a manner contrary to the laws, and (2)- the person has not objected to the exequatur based on the foregoing grounds before the Turkish court.

Finally, in the sub-article (c) of the same Article sets one more condition –which is also the subject matter of this case– by stating that the foreign judgment that requested to be enforced shall not be implicitly contrary to the public policy of Turkey. 

So long as not being in contrary to the public policy is set as a condition to be fulfilled by law for the enforcement of a foreign judgment, the General Assembly of the Court of Cassation examined the term of ‘Public Policy’ in greater details. 

2- Public Policy

a- Concept

Public policy is a concept the content of which is difficult to define and varies in each individual case in different culture and changes over time. Although there is no definition of public policy in legal systems despite numerous academic essays and court judgments, it can be defined as ‘the body of principles those protects the basic structure and interests of the community’. 

Intervention ground of the public policy is a broad and subjective one.  Thus, after observing the procedure in rendering the foreign judgment, the law applied, the outcome of the enforcement of the award; rejecting the enforcement of a foreign court judgment on the ground that the judgment being contrary to the public policy because of the lack of the grounds, may have a greater negative impact.  

Breach of Turkish public policy will be deemed as to an explicit breach of one of imperative provisions. However, this shall not mean to be breach of nor a foreign judgment being contrary to any of the imperative provisions.  

Ergo, the framework of the public policy in national law shall be read as the breach of basic values of the Turkish Law, Turkish moral and ethical concerns, basic justice concerns the Turkish law is built upon, common policy the Turkish law originated from, fundamental rights and freedoms, principles those based on the rules common in the international area and are rooted in the principle of good faith in private law, principles adopted by the civilized communities to express their morality principles and justice concerns, community’s civilization level, political and economic regimes, human rights and freedoms.  

b- Effect of Public Policy on Enforcement

According to the principle adopted by the Code of International Private and Civil Procedure the Turkish judge ruling on the request for enforcement cannot review the substance of the foreign judgment or its compliance with law. Put it in other way, the judge does not have right or power to review a foreign judgment with a concern other than the compliance to the law as per the conditions for enforcement. On the assumption of the contrary, the Turkish judge will be vested with the power of court of appeal. 

c- Determination of judgment being contrary to the public policy

Foreign judgment’s not being implicitly contrary to the public policy is listed in sub-article (c) of the Article 54 of the Code of International Private and Civil Procedure No: 5718 as one of the condition for it to be recognized and enforced.  

According to foregoing, consideration should be given to the question of whether the possible outcome of enforcement of the foreign judgment in Turkey in case it is ruled to be enforced will be a breach of the public policy regardless of the question of what law applied in rendering such foreign judgment and on what criteria it applied. 

In the same, the expression “the Judgment not being implicitly contrary to the public policy” will be read as only to the extent that the requirement for the enforcement of the judgment may be rejected by the court if finds the judgment contrary to the public policy. 

The Turkish court cannot reject the enquiry for the enforcement of a foreign judgment on the ground that the law applied for rendering the judgment is different than the Turkish Law or is contrary to the mandatory provisions of Turkish law. The main concern here shall be the matter of the foreign judgment being in breach of basic values of the Turkish Law, Turkish moral and ethical concerns, basic justice concerns the Turkish law is built upon, common policy from which the Turkish law originated, fundamental rights and freedoms, common principles adopted in the international area, bilateral treaties, principles adopted by the civilized communities to express their morality principles and justice concerns, community’s civilization level, political and economic regimes rather than the breach of one or two provisions of the Turkish law. 

d- Public policy and existence of grounds

Clearly, an issue of judgment containing the grounds on which it is based is relevant to the public policy. In democratic constitutional states building judgment on grounds does not only provide explanatory information for how such decision is rendered but more importantly plays a supervisory role by adding elements of merits to it.  The grounds shall be inclusive and pluralistic. 

Grounds of the judgment is subjected to the provisions of the procedural laws of the country of the judge that rendered the judgment and will in principle not be violating Turkish public policy only because it is violating the public policy of the country of the judge. 

Violation of right of defense and judgment without grounds are considered to be two different concepts. Judgment rendered without giving right of defense will be a violation of public policy in the domestic law while judgment not containing grounds alone may not be sufficient for violating the public policy. 

3- Evaluations

Both the old Code No: 2675 and the new Code No: 5718 allow an enforcement of a judgment by a foreign court that is related to the civil litigations and furthermore state that the provisions of the criminal litigation judgment that is attached to the rights in personam is subjected to enforcement procedure in Turkey. Thus, any foreign judgment on claims related to the substantive law is a type of judgment that can be requested to be enforced. 

The validity of the foreign judgment that is rendered in compliance with the procedural law of the relevant country and requirements for it to become final will be determined solely and exclusively in accordance with the same law. This is as per the lex fori principle of the international private law meaning all matters of procedure are governed by the domestic law of the country to which the court wherein any legal proceedings are taken belongs. Procedural law related conditions for enforcement which are provided by Article 54 of the Code 5718 clearly shows the law makers’ concerns for lex fori principle. Any valid foreign judgment having the limited features listed the Code 5718 must be enforced by the Turkish court. 

One of the conditions for enforcement is the intervention of the Turkish public policy. According to the sub-article (c) of the Article 54 of Code 5718, in order to receive Turkish court’s approval for the enforcement, foreign judgment in question shall not be bearing any provision that will not necessitate the intervention of Turkish public policy. 

In respect to thereof, the only instrument that will provide ground for the court to reject a request for an enforcement of a foreign judgment is the existence of a contradiction between the foreign judgment and the public policy. However, in terms of the enforcement, the matter of grounds that the judgment built on will be irrelevant. 

Particular emphasis has to be laid on the fact that the judge before whom the request for enforcement is made cannot argue the accuracy of the foreign judgment in respect to the substantive law. Likewise, judge will not be entitled to argue any of the grounds contained in the judgment. 

In other words, in determining contradiction of a foreign judgment with public policy the lack of grounds in the judgment has no relevance. Assuming the otherwise will necessitate the re-trail of the case meaning that the Turkish court is put in a position of Supreme Court. 

Another one of the cases to which the interference of the public policy is necessary is the case where the judgment in question is rendered by the court without giving the defendant the right to defend him/herself. In principles, each country applies its own procedural laws (lex fori principle). Thus, the matter of the procedural law that is applied to the judgment being different then the Turkish procedural law is alone does not create a ground for Turkish public policy to interfere. 

Same lex fori principle applies also to the law of evidence that is used in the judgment. Nevertheless, judge may refuse the enforcement of the judgment if convinced that the judgment is formed by an application of laws of procedure and evidence which are different than the law of those of constitutional states and are violating the general principles of fair trial that constitutes a conflict with the Turkish public policy.

The Constitutional law 1982 adopted the ‘all court judgments must be made in writing with a statement of justifications’ principle (article 141/3). However, it will not be possible to state that the article also meant to include the foreign courts’ judgments by phrasing the term ‘all’. Article 141 of the Constitutional Law 1982 is exclusively and indisputably applicable to the judgments of the Turkish court only. Such provision cannot be considered as to imperative provision that calls for interference of the public policy.

Recognition and enforcement provisions of Turkish law is more concerned of the question of whether or not the provisions those included in the foreign courts’ judgments implicitly violates the public policy. Besides, Turkish judge is not given authority or right to examine or even pay attention to the grounds of foreign judgment before him. 

In the light of the foregoing, it can be seen that the lack of a ground in a foreign judgment alone is not a type of feature that will be a violation of the public policy in the meaning of article 297 of the new Civil Procedure Act 6100 and be rejected. 

In short, because in principle, all courts applies the provisions of the procedural laws of their own country, the provisions applied to the foreign judgment being different than the provisions of the Turkish Law does not constitutes a ground for the intervention of the public policy. Rejecting an enquiry for an enforcement of a final foreign judgment arguing that the judgment in question is rendered without implementation of the right to be heard and therefore is in contrary to the public policy will be a breach of lex fori principle. However, such judgment that will constitute a breach of the basic values ​​of the Turkish law, Turkish moral and ethical concerns, basic sense of justice, fundamental rights and freedoms, common policy the Turkish law originated from,  principles those based on the rules common in the international area and are rooted in the principle of good faith in private law, political regimes of the Turkish Republic, fundamental human rights and contradiction to the justice concerns will be consider as contrary to the public policy and inquiry for the enforcement of which, will most like to be refused.

Conclusion
It was held by more than two-thirds majority vote at the first meeting held on 10.02.2012 that the state of a final foreign judgment not containing grounds solely will not be sufficient for Turkish court to refuse the enforcement of such judgment on the ground that such state will not deemed to be an implicit contradiction to public policy in the meaning of the article 54 (c) of the Code of International Private and Civil Procedure No: 5718.
